
  Page 1 of 12 
 

TS NO- 116 of 2015 Page 1 
 

Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

    Title Suit case No- 116 of 2015 

 

 Present:               Dulumoni Das, LLM AJS

                               Munsiff No- 1, Nalbari 

                    On this 10th day of April, 2019 

 

1. Sri Dhanmoni Baishya  

2. Sri Hitesh Baishya 

S/O- Late Jatin Baishya 

3. Smt. Hiran Baishya 

W/O- Late Jatin Baishya 

R/O-– Japarkuchi,  

Mouza- Khata 

PS & Dist- Nalbari, Assam 

                                                                                                      ……………… Plaintiffs 

                                                        -Versus- 

1. Sri Abhoy Baishya 

    S/O- Late Bali Baishya 

    R/O- Chowk Bazar(Japarkuchi) 

    Mouza- Khata, PS- Nalbari, Dist- Nalbari, Assam 

   (Due to death of Abhoy Baishya his following legal heirs are impleaded on13/7/16) 

   1(Ka)- Sri Pradip Baishya, 1(Kha)- Bijoy Baishya, 1(Ga)- Pran Baishya 
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2. Sri Surendra Baishya 

S/O- Gobindaram Baishya 

R/O- Nalbari Town, Ward NO- 3, Bidyapur 

Mouza- Khata, PS & Dist- Nalbari, Assam 

                                                                              .................... Defendants   

1. Sri Subash Baishya 

2. Sri Hemanta Baishya 

3. Sri Thulen Baishya 

S/O- late Lohit Baishya 

R/O- Dharamtul, PO- Pub Dharamtul 

PS- Dharamtul, Dist- Morigaon, Assam 

4. Sri Ganesh Baishya 

5. Sri Gopal Baishya 

S/O- late Dandi Baishya 

R/O- Chowk Bazar (Japarkuchi) 

Mouza- Khata, PS & Dist-Nalbari, Assam 

6. Sri Lakshyadhar Mishra 

7. Sri Pulakesh Mishra 

S/O- Lakshidhar Mishra 

R/O- Nalbari Town, PNC Road 

Mouza- Khata, PS & Dist- Nalbari, Assam 

8. Sri Sushil Singhania 

R/O- Nalbari Town, PNC Road 

Mouza- Khata, PS & Dist- Nalbari, Assam 

9. Sri Monika Baishya 

D/O- Jatin Baishya 

W/O- Sri Rabin Sarma 

R/O- Amayapur, Mouza- Bahjani 

PS & Dist- Nalbari, Assam 
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         ………….Pro forma defendants        

This suit coming on for final re-hearing on 25/03/2019 in the presence of: 

 Hiran Ch Deka, J N Medhi, M Bhattacharya          Advocate for the plaintiff(s) 

 

 Sonapati Sarma         Advocate of the defendant(s) 

 And having stood for consideration on this day, the court delivered the following 

 judgment:-  

      JUDGMENT 

1. The plaintiffs have instituted this suit against defendants for declaration, 

partition, khas possession and consequential relief. 

The case of the plaintiff  

2. The brief facts of the plaintiffs case is that defendant no-1 Abhay Baishya is the 

near relative of plaintiffs and defendant 2 Surendra Baishya purchaser of the 

Schedule land Ka measuring 3.5 lechas under KP Patta No- 108 of Dag No- 1233 

from Abhay Baishya. The land measuring 7L of Dag No- 1233, KP Patta No- 

108(N) originally belonged to two brothers namely Late Dandi and late Bali in 

equal share i.e. 3½ L land each.  The said land situated in Nalbari Town which is 

highly valuable 1st class commercial land. The said Bali had 3 sons namely Lohit, 

Abhoy and Gokul. Gokul died unmarried and his property devolved upon Lohit 

and Abhoy in equal share i.e. Lohit and Abhoy got one lecha three powas each in 

their shares from ancestral land 3½L belonged to Bali Baishya. That the property 

in the share of Dandi has been sold by his two sons, the pro forma defendants 

no 4 and 5 to the pro forma defendant nos 6 and 7. After the death of Lohit, his 

property has devolved upon his sons Jatin, Subhash, Hemanta and Thulen. The 

property in the share of Bali measuring 3L 2Powas was owned and possessed 

jointly by Abhoy Baishya and Lohit, predecessor of the plaintiffs by establishing 

one Jewellary shop over the suit land till 1998. After the death of Lohit, Jatin and 

Abhoy were running the said shop jointly. That the pro forma defendant no- 1, 2 

and 3 along with the late Lohit left Nalbari and settled at village Dharamtul in the 

district of Morigaon and the pro forma defendant no. 1, 2 and 3 relinquished 

their share in the suit property in favour of plaintiffs. After death of Jatin the said 

Jewellary shop was let out to other persons and the original defendant no-1 
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Abhoy Baishya was managing the said property and he was paying one share of 

rent to the plaintiffs. That on 26/12/12 the plaintiffs requested the defendant no-

1 for partition of the said property amicably but the defendant no-1 informed to 

plaintiffs that he has already sold the entire 3L 2Powas of land in favour of the 

defendant no-2 and it is informed that the defendant no-2 has let out the same 

to Sushil Singhania (Pro forma defendant 8). The plaintiffs after due enquiry have 

come to know that the defendant no-1 has executed registered Sale Deed No- 

2166/1995 dated 30/03/95 in favour of defendant no-2 by selling 3L 2Powas with 

house standing thereon and the defendant no-2 has got his name mutated on 

8/8/1995. Hence, this suit.  

         Defendant version 

3. The defendant no-1 and 2 appeared in court after summon is served upon them 

and submitted written statement against the plaint. In their written statement 

defendant no-1 and 2 took usual pleas such as there is no cause of action, suit is 

not maintainable, suit is bad for non joinder etc. The defendants stated that 

during his life time Lohit Baishya sold his share of land to his brother Abhoy 

Baishya and accordingly Abhoy Baishya became absolute owner of the suit 

property and he has sold the entire land on 30/03/95 measuring 3L 2Powas with 

house standing thereon in favour of the defendant no-2 and the name of the 

defendant no- 2 has been mutated in the revenue records. The defendant no. 2 

keeping his ownership or right, title and interest over Schedule land and house 

there on, let out the house to pro forma defendant Sushil Agarwal and now to his 

brother Pradip Agarwal who is running business staying in the house and tin chali 

over the 1st floor is also let out by the defendant 1. It is stated that on 9/7/77 

Lohit Baishya grandfather of plaintiffs have sold his share of land to Abhoy 

Baishya and hence there is no question of succeeding the said land either by the 

Jatin Baishya or plaintiffs. Hence, prayed for dismissal of this suit.  

4. The Pro forma defendant 1, 3, 4 and 5 separately filed W/S supporting pleading 

of plaintiffs. Pro forma defendant 4/5 stated both have already sold their share of 

ancestral land to pro forma defendant 6/7 and they have been occupying and 

possessing the land. Pro forma defendant 1/3 stated they have and their brother 

pro forma defendant 2 relinquished their rights over the Schedule land in favour 

of Jatin Baishya predecessor of plaintiffs. They asserted Schedule land is the 



  Page 5 of 12 
 

TS NO- 116 of 2015 Page 5 
 

ancestral land of plaintiffs and plaintiffs have right, title and interest over the 

Schedule land.  

5. The pro forma defendant 8 submitted his W/s supporting defendants. He stated 

that defendant no-1 Sri Abhoy Baishya purchasing ancestral share of land along 

with house standing thereon from his brother Lohit Baishya became owner of 3L 

2Powa land and was running business. And thereafter on 30/03/95 Abhoy 

Baishya sold the said land to defendant 2 Surendra Baishya. And Surendra 

Baishya let out to him 1st floor or tin Chali wherein he is running business as well 

as was staying with family. But now his brother Pradip Baishya is running the 

same business staying in the house over suit land and his brother was one 

witness of the Sale Deed executed on 30/03/95.  Hence, prayed for dismissal of 

this suit.  

6. The newly impleaded defendant Sri Pradip Baishya submitted same W/S as 

submitted by the defendant 1 and 2. Hence, same is not elaborated.  

     ISSUES 

7. Upon the pleading of the parties my learned predecessor vide order dated 

03/05/16 framed issues for determination of this suit. Following are the issues -- 

a. Whether there is any cause of action? 

b. Whether suit is maintainable? 

c. Whether the suit is bad for non-joinder of necessary parties? 

d. Whether Lohit Baishya, predecessor of the plaintiff sold the land of 

Schedule Kha of the plaint on 9/9/77 in favour defendant 1? 

e. Whether the plaintiff has right, title and interest over the Schedule 

Kha land by right of inheritance? 

f. Whether the defendant 1 has right to sell the entire land of Schedule? 

g. Whether the Sale Deed No- 2166/95 dated on 30/03/95 executed by 

the defendant no-1 in favour of defendant no-2 in respect of land of 

Schedule ‘Ka’ is valid? 
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h. Whether the plaintiffs are entitled to get partition in respect of 

Schedule Kha land? 

i. Whether the plaintiff is entitled to relief prayed for? 

j. To what other relief(s) the parties are entitled to? 

8. To substantiate the issues framed in this suit the plaintiff side submitted evidence 

in affidavit of plaintiff Sri Dhanmoni Baishya as Pw1 and Pro forma defendant Sri 

Thulen Baishya as Pw2. Both the Pws are duly cross examined and thereupon 

Pws evidence is closed. While defendant side submitted evidence in affidavit of 3 

Dws. Evidence of defendant Sri Surendra Baishya @ Sri Surendra Chandra 

Baishya as Dw1, defendant Sri Pradip Baishya as Dw2 and pro forma defendant 

Sri Sushil Agarwala as Dw3. All the 3 Dws are cross examined and thereupon 

evidence of Dws is closed.  

9. It is to be mentioned that during pendency of this suit defendant no-1 Abhoy 

Baishya has died and plaintiff side impleaded the legal heirs of Abhoy Baishya 

namely Sri Pradip Baishya, Bijay Baishya and Pran Baishya all are sons of late 

Abhoy Baishya.  

10. I have heard argument put forwarded by the learned counsel of plaintiff and 

defendant and have gone through the case record.  

 DETERMINATION OF ISSUES, DECISION AND REASONS THERE OF 

11. ISSUE NO-(a)  (Whether there is any cause of action) 

   The predecessor of plaintiffs and defendant no-1 is Bali 

Baishya. Bali has 3 sons, one son Gokul died unmarried and hence Lohit and 

Abhoy inherited 3 ½ L land equally from Bali. Lohit has 4 sons namely Jatin, 

Subhash, Hemanta and Thulen Baishya. The plaintiffs are the legal heirs of Jatin 

Baishya. The other sons of Lohit Baishya asserted they relinquished their share in 

Schedule land in favour of Jatin. The plaintiffs claimed share of their grandfather 

Lohit Baishya in ancestral property. The defendant no-1 stated his brother Lohit 

during his life time sold his share of land to him and he became owner of entire 

ancestral land if 3.5L land and later defendant 1 sold the Schedule 3.5L land to 

defendant 2 on dated 30/03/95 by executing registered sale deed as per 

procedure of law and accordingly defendant 2 purchasing the Schedule land 
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mutated his name in revenue records and enjoying his ownership rights and title. 

I find there is cause of action to be decided by this competent court.  

12. ISSUE NO-(b)   (Whether suit is maintainable) 

   The defendant in W/S stated that suit is not maintainable. 

There is however no specific averments in pleading as well as in evidence as for 

what circumstances of law and fact the suit is not maintainable. The defendant 

failed to show any ground as to why and how suit of the plaintiff is not 

maintainable. 

13. ISSUE NO-(c )   (Whether the suit is bad for non-joinder of 

necessary parties) 

   The defendant 1 and 2 in W/S stated that suit is bad for non-

joinder of necessary party. There is however no specific averments in pleading as 

well as in evidence as to who are the other necessary parties for this suit. There 

is no dispute as to identity of suit land and suit land is in possession and 

occupation of the defendant 1 since the date of predecessors. Issue decided 

accordingly.  

14. ISSUE NO-(d)(e )  (Whether Lohit Baishya predecessor of 

plaintiffs sold the land of Schedule Kha of the plaint on 9/9/77 in 

favour defendant 1) (Whether the plaintiff has right, title and interest 

over the Schedule Kha land by right of inheritance)  

   The plaintiffs asserted land measuring 7L of Dag No- 1233 of 

KP Patta No- 108 describe in Schedule Ka of plaint is very valuable and 

commercial land. The said land belonged to late Dandi and late Bali and both had 

equal share of 3½ L land each. 

   Lohit Baishya the predecessor of plaintiffs and defendant 1 Sri 

Abhoy Baishya are brothers. Late Bali Baishya was their father and both Lohit 

and Abhoy inherited equal share in said ancestral property i.e. each got 1L 

3Powa. One of their brother Gokul died unmarried. Late Lohit Baishya had 4 sons 

namely Jatin Baishya, Subhash Baishya, Hemanta Baishya and Thulen Baishya. 

Plaintiffs are the legal heirs of Jatin Baishya and their predecessor is Lohit 

Baishya. The 3 other sons of Lohit Baishya relinquished their share in favour of 



  Page 8 of 12 
 

TS NO- 116 of 2015 Page 8 
 

Jatin Baishya. The plaintiffs are accordingly claimed half of the ancestral share of 

predecessor Bali Baishya i.e. 1L 3Powa described in Schedule Kha of the plaint.  

   The defendant 2 is examined as Dw1 and in his pleading as 

well as in evidence he deposed that during his life time Lohit Baishya sold his 

share of land measuring 1L 3Powa to his brother Abhoy Baishya on dated 9/9/77 

by executing registered Sale Deed as per law and accordingly Abhoy Baishya 

became absolute owner of the suit property measuring 3½ L land and Abhoy 

Baishya thereafter sold his entire land 3½ L land along with house standing 

thereon on 30/03/95 in favour of him. Ext. Ka is the registered Sale Deed No- 

4941/77 executed by Lohit Baishya in favour of defendant 1 Abhoy Baishya on 

dated 9/9/77. As claimed by defendants in pleading and evidence Ext. Ka shows 

Lohit Baishya sold his share of land measuring 1L 3Powa. The Sale Deed No- 

4941/77 is more than 30 years old registered Sale Deed. Section 90 of the 

Evidence Act enables the court to draw presumption where any document, 

purporting or proved to be 30 years old, is produced from any custody which the 

court in the particular case considers proper, the court may presume that the 

signature and every other part of such document, which purports to be in the 

handwriting of any particular person, is in that person’s handwriting, and, in the 

case of a document executed or attested, that it was duly executed and attested 

by the persons by whom it purports to be executed and attested. Dw1 stated 

Abhoy Baishya given to him Ext. Ka. Dw1 purchased the same land from Abhoy 

Baishya later on along with share of land of Abhoy Baishya. The Dw1 also stated 

he has gone through the revenue records and found the name of Abhoy Baishya 

is mutated in suit patta. Apart, supporting all these facts defendant 2 submitted 

W/s along with Abhoy Baishya but during pendency of this suit Abhoy Baishya 

has expired. It is seen Ext. Ka is produced from proper custody. Pw1 except 

alleging that Sale Deed No- 4941/77 is false and forged did nothing to prove the 

same.  

   The Pw1 during cross stated till 1998 defendant 1 and Jatin 

Baishya were running business of Jewellary in 3L 2Powa land. After death of Jatin 

due to facing loss in business said shop is given on rent and defendant 1 was 

giving a part of rent to plaintiffs. Pw1 submitted Ext. 4(1)(2)(3) one old and one 

recent land revenue paying receipt of 2014-15 and revenue clearance certificate 

of Mouzadar for the year 2014-15. However, Pw1 failed to validate that 
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defendant 1 was giving a part of rent to him. Pw1 failed to show mutation in the 

name of Jatin Baishya. Learned advocate of plaintiff argued that the name of 

Lohit Baishya had been automatically cut off after he sold his share of ancestral 

land in favour of his brother and for which there is no mutation in the name of 

Jatin Baishya and hence no question of mutation in the name of plaintiffs also 

arises. Pw1 and Pw2 alleged that Ext. Ka Sale Deed is false and forged deed. The 

initial burden is on plaintiffs to show that Sale Deed is forged and not genuine 

but plaintiffs failed to discharge that burden. The plaintiffs have no right, title and 

interest over the land described in Schedule Kha of the plaint as the share of 

their predecessor in ancestral land is already been sold. Both issues decided 

accordingly.  

15. ISSUE NO-(f)   (Whether the defendant 1 has right to sell the 

entire land of Schedule)  

   In suit Dag No- 1233 of KP Patta No- 108 total land is 

measuring 7L. The said land belonged to late Dandi and late Bali and both had 

equal share of 3½ L land each. Abhoy and Lohit are the sons of Bali and 

plaintiffs are the legal heirs of Lohit. As seen it is admitted position that Abhoy 

and Lohit both inherited equal share of 1L 3Powa each out of total share of Bali 

measuring 3½ L land in ancestral property. In earlier issue it is already been 

elaborately discussed that Lohit sold his share of ancestral land in favour of his 

brother Abhoy Baishya during his life time by executing registered Sale Deed No- 

4941/77. Ext. Ka is the registered Sale Deed which shows in suit Dag and Patta 

Lohit has sold his share of ancestral land measuring 1L 3Powa in favour of his 

brother Abhoy Baishya. The said sale deed was duly executed in the year 1977 

itself. In view that defendant 1 Abhoy Baishya has ownership and title over the 

entire Ka Schedule land measuring 3½ L cut of 7L land in suit Patta. Accordingly, 

issue is decided.  

16.  ISSUE NO-(g)   (Whether the Sale Deed No- 2166/95 

dated on 30/03/95 executed by the defendant no-1 in favour of 

defendant no-2 in respect of land of Schedule ‘Ka’ is valid) 

   The Ext. Kha is the Sale Deed No- 2166/95. Perusal of Ext. 

Kha it appears that Abhoy Baishya on consideration amount of Rs. 35,000/ sold 

land measuring 3½ L along with a pacca house standing thereon of Dag No- 
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1233 KP Patta NO- 108 of Nalbari Town (Ward No- 6) to Surendra Ch Baishya. 

Abhoy Baishya died during pendency of this suit, however he has submitted W/S 

jointly along with Surendra Baishya. In their pleading Abhoy Baishya explicitly 

stated that Lohit Baishya sold his share of land measuring 1L 3Powa in favour of 

him and accordingly he became absolute owner of the suit property ‘Ka’ and he 

has sold the entire land on 30/03/95 measuring 3L 2Powas with house standing 

thereon in favour of defendant no-2. Both seller and buyer admitted execution of 

registered sale deed. Sri Pradip Baishya is the son of Abhoy Baishya and is 

examined as Dw2 who fully supported the evidence of Dw1. Further Dw2 also 

verified that his father Abhoy Baishya in the year 1995 consulting with them sold 

the Schedule land to Suren Baishya. The Dw3 deposed his brother Pradip Baishya 

was one of the witness of the sale deed executed by defendant no-1 in favour of 

defendant no- 2. From evidence of Pw1 it is found that defendant 2 is in 

possession of the Schedule Ka land since 1995 i.e. the date of his purchasing 

Schedule ka land from defendant 1 and Ext. Ga has shown the name of 

defendant 2 is also mutated in suit Patta. Ext. Gha is the trace Map, Ext. Unga is 

the land holding certificate in the name of defendant 2 of having land measuring 

3 ½ L in suit Dag no- 1233 of KP Patta No- 108, Ext. Cha is the land revenue 

paying receipt. It is seen that plaintiff in pleading and evidence challenged the 

execution and registration of Sale Deed NO- 2166/95 in view that seller Abhoy 

Baishya do not have the right to sale entire 3½ L land. But in earlier issues it is 

already been established that Abhoy Baishya has ownership and title in cut 3 ½ L 

land of total 7L land in Dag No- 1233 and KP Patta No- 108 of Nalbari Town, 

ward No- 6. Issue decided accordingly.  

17. ISSUE NO-(h)   (Whether the plaintiffs are entitled to get 

partition in respect of Schedule Kha land) 

   The total land of suit patta is 7L. Out of Bali and Dandi each 

got 3 ½ L land. The land 3½ L belonging to Bali Baishya devolved upon 

defendant no-1 and predecessor of plaintiffs. Predecessor of plaintiff Lohit 

Basihya and defendant no-1 Abhoy Baishya are brother and sons of Bali Baishya. 

Both equally inherited i.e. 1L 3Powa each out of said 3 ½ L ancestral property in 

share of Bali Baishya. But during his life time Lohit Baishya sold his share of 1L 

3Powa land to Abhoy Baishya. Hence, no land of said ancestral property devolved 

upon sons of Lohit Baishya after his death by way of inheritance. Therefore, 
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plaintiffs are not entitled to get partition in respect of said ancestral property 

described in Schedule Kha of plaint. Issue decided accordingly. 

18.  ISSUE NO-(i)(j)   (Whether the plaintiff is entitled to relief 

prayed for) (To what other relief(s) the parties are entitled to) 

   With above observation and discussion in foregoing issue, the 

court is of the conclusion that plaintiffs not entitled to any relief as prayed for. 

The suit of the plaintiff is dismissed with cost.  

 

ORDER 

19. In view of the discussions made above and the decisions reached therein, the 

suit of the plaintiff is dismissed on contest with cost.  

 

20. Prepare the decree accordingly.  

 

21. The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 10th day of April 2019.  

 

Munsiff No- 1 

    Nalbari 
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APPENDIX 

Witnesses examined by the Plaintiff: 

 

1. PW1- Sri Dhanmoni Baishya 

2. PW2- Sri Thulen Baishya 

  

Documents exhibited by the Plaintiff: 

 

1. Ext.1- Certified Copy of Jamabandi 

2. Ext. 2- Chitha Jamabandi Copy 

3. Ext. 4(1)(2)- Revenue Paying receipts  

4. Ext. 5- Revenue clearance certificate 

5. Ext. 6- Trace Map 

6. Ext. 7- Certified Copy of Sale Deed No- 2166 of 95 

 

Witnesses examined by the Defendant: 

 

1. DW1- Sri Surendra Baishya @ Surendra Chandra Baishya 

2. DW2- Sri Pradip Baishya 

3. Dw3- Sri Sushil Kumar Agarwala 

 

Documents exhibited by the Defendant: 

 

1. Ext. Ka- Original registered Sale Deed executed on dated 9/9/77 

2. Ext. Kha- Original registered Sale Deed executed on dated 30/03/95 

3. Ext. Ga- Certified Copy of Jamabandi 

4. Ext. Gha- Trace Map 

5. Ext. Unga- Land Holding certificate 

6. Ext. Cha- Land revenue paying receipt 

7. Ext. Dwita Cha- Municipality holding number 

8. Ext. Jha- Rent agreement 

 

         Munsiff No-1 

         Nalbari  
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